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IN THE SUPERIOR COURT OF THE DISTRICT OF COLUMBIA 

Civil Division 



MARGARET HOLMES 
Plaintiff, 

V. 

PEPCO HOLDINGS, INC. 
Defendant. 



Civil Action No. 05-0062 14 
Judge MelAdn R. Wright 

Next Event: 

Initial Conference on Nov. 4, 2005 



MOTION TO DISMISS 

Pursuant to D.C. Superior Court Rule (the "Rule(s)") 12(b)(5), Defendant Pepco 
Holdings, Inc. ("PHI") respectfully requests that this Court dismiss the instant matter for 
insufficient service of process. In further support of its motion, PHI incorporates by 
reference the attached Memorandum of Points and Authorities. 

Pursuant to Rule 12-I(a), PHI attempted to gain Plaintiffs consent to this motion 
but the parties are unable to reach an agreement. 

Respectfully submitted, 

LEFTWICH i& LUDAWAY, LLC 




Natalie O. Ludaway (# 405l49) 

Mark S. Guberman (# 442683) 

1400 K Street, NW 

Suite 1000 

Washington, DC 20005 

(202)434-9100 

(202) 783-3420 (facsimile) 
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Jill D. Flack (#420020) 

Associate General Counsel 

Pepco Holdings, Inc. 

701 9* Street, N.W. 

Washington, DC 20068 

(202)872-2756 

(202) 872-3281 (facsimile) 



CERTIFICATE OF SERVTCF, 

I hereby certify that I caused the foregoing Motion to Dismiss and Memorandum 
m support thereof to be served on the following counsel of record via first-class mail 
delivery on this J^I^ay of ^^^^^f2005: 

Paul V. Bennett, Esq. 
133 Defense Highway 
Suite 209 
Annapolis, MD 21401 




Mark S. Guberman 

Counsel for Pepco Holdings, Inc. 
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IN THE SUPERIOR COURT OF THE DISTRICT OF COLUMBIA 

Civil Division 



MARGARET HOLMES 



Plaintiff, 



V. 



PEPCO HOLDINGS, INC. 
Defendant. 



Civil Action No. 05-006214 
Judge Melvin R. Wright 

Next Scheduled Matter: 

Initial Conference on Nov. 4, 2005 



ORDER 

This matter is before the Court on Defendant's Motion to Dismiss. Upon 
consideration of Defendant's motion, any opposition thereto, the record herein and for 
good cause shown, it is hereby this day of 2005: 

ORDERED that the Motion to Dismiss is GRANTED. This matter is dismissed 
in its entirety. 



Judge Melvin R. Wright 
Superior Court for the District of 
Columbia 
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Copies to; 

Natalie O. Ludaway, Esq. 
Mark S. Guberman, Esq. 
1400 K Street, NW 
Suite 1000 
Washington, DC 20005 

Jill D. Flack, Esq. 
Pepco Holdings, Inc. 
701 9* Street, N.W. 
Washington, DC 20068 

Paul V. Bennett, Esq. 
133 Defense Highway 
Suite 209 
Annapolis, MD 21401 
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IN THE SUPERIOR COURT OF THE DISTRICT OF COLUMBIA 

Civil Division 



MARGARET HOLMES 
Plaintiff, 

V. 

PEPCO HOLDINGS, INC. 
Defendant. 



Civil Action No. 05-006214 
Judge Melvin R. Wright 

Next Event: 

Initial Conference on Nov. 4, 2005 



MEMORANDUM OF POINTS AND AUTHORITIES 
IN SUPPORT OF DEFENDANT'S MOTION TO DISMISS 

Defendant Pepco Holdings, Inc. ("PHI") respectfully submits the instant 

Memorandum of Points and Authorities in support of its Motion to Dismiss for 

insufficiency of process. 

Preliminary Statement 

Superior Court Rule ("Rule") 4(h)(1) requires that service of process upon a 
corporation, like PHI, is proper and complete only if made on an "officer, a managing or 
general agent, or any other agent authorized by appointment or by law to receive service 
of process." Here, Plaintiff Margaret Holmes caused process to be served on Jill Flack, a 
PHI Associate General Counsel, via certified mail delivery. Ms. Flack, however, is 
neither an officer, managing or general agent of PHI or otherwise authorized to accept 
service on behalf of PHI and thus service is insufficient as a matter of law and, pursuant 
to Rule 12(b)(5), this case should be dismissed. 
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Factual Background 

Holmes instituted this action on or about August 4, 2005 against PHI for alleged 
violations of Title VII of the Civil Rights Act of 1964. Hohnes caused the summons and 
complaint to be served on Ms. Flack, an Associate General Counsel of PHI, via certified 
mail on or about August 22, 2005. See Summons and Complaint, Exhibit 1; Affidavit of 
Jill Flack, Exhibit 2. 

Although Holmes served Ms. Flack, she is not: 

1. An officer of PHI.. 

2. A managing agent of PHI. 

3. A general agent of PHI. 

4. Authorized by appointment to receive service of process. 

5. Authorized by law to receive service of process. 

Affidavit of Jill Flack at 4, Exhibit 2. Accordingly, as discussed below, service on PHI is 
insufficient and this case should be dismissed as a matter of law. 

Argument 
For service to be effective and complete on a corporation, it must be made on an 
"officer, a managing or general agent, or any other agent authorized by appointment or by 
law to receive service of process." Rule 4(h). Here, as discussed above, Ms. Flack is 
none of these. 

An "officer" is one granted general powers, which Ms. Flack does not possess, to 
exercise judgment or discretion on behalf of a company. See Romand v. Zimmerman. 
881 F. Supp. 806, 811 (N.D.N. Y. 1995). In addition, PHI has neither explicitly nor 
implicitly authorized Ms. Flack to receive process on her behalf and, thus, she is not a 
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managing or general agent or otherwise authorized to receive process on behalf of PHI. 
See McLaughlin V. Fidelity Sec. Life Ins.. 667 A.2d 105, 106 (D.C. 1995). 

Accordingly, given that Ms. Flack is not authorized to receive process on behalf 
of PHI, service on PHI was ineffective and incomplete and the complaint should be 
dismissed. United States v. Westinghouse Elec. Co. . 274 F. Supp. 2d 10, 12 n.l (D.D.C. 
2003) (holding that defendant's attorney not authorized to receive service of process); 
McLaughlin v. Fidelity Sec. Life Ins. , 667 A.2d 1 05, 1 06 (D.C. 1 995) (same). 

Conclnsion 

Based upon the foregoing, PHI respectfully requests that this Court dismiss the 
instant action. 

Respectfully submitted, 
LEFTWICH & LUDAWAY, LLC 



malie O. Ludaway (#^05149) 
Mark S. Guberman (# 442683) 
1400 K Street, NW 
Suite 1000 

Washington, DC 20005 
(202)434-9100 
(202) 783-3420 (facsimile) 



Jill D. Flack (# 420020) 
Associate General Covmsel 
Pepco Holdings, Inc. 
701 9* Street, N.W. 
Washington, DC 20068 
(202) 872-2756 
(202) 872-3281 (facsimile) 
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EXHIBIT No. 1 
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GAFonnl 



N \ 0. t' Q:\. re i 1 1 ^u'n ?" s 



CIVIL DIVISION 

500 Indiana Avenue, N.W., RooniJM-170 

Wa!5hmgton,D.C. 20001 Telephone: 879-1133 



AUG 2 2 2005 
LEGAL SERVICES 



' V i , ^ ^ I ' 



,-U ; ^ i 



vs. 



Plaintiff' 



Defendant 



Civil Action No. 



-%^1^ :: 



Jill t i;:.:.vu. u^-^^. , uf :>:/^^ vjc^n. 
To the above named Defendant: 



SUMMONS 



You are hereby summoned and required to serve an Answer to tiie attached Complaint, either 
personally or through an attorney, within twenty (20) days after service of tins summons upon you, 
exclusive of the day of service. If you are being sued as an ofBcer or agency of the United Stetes 
Goverament or the District of Colximbia Government, you have 60 days after service of this summons to 
serve your Answer. A copy of the Answer must be mailed to the attomey for the party plaintifif who is 
stiing you. The attorney's name and address appear below. If plaintifif has no attomey, a copy of the 
Answer must be mailed to the plaintiff at the adiiress stated on this Summons, 

You are also required to file the original Answer with the Court in Room JM 170 at 500 Indiana 
Avenue, N.W. between 9:00 a.m. and 4:00 p,m., Mondays through Fridays or between 9:00 a.m. and 
12:00 Noon on Saturdays. You may file the original Answer with the Court either before you serve a 
copy of the Answer oh the plaintiff or within five (5) days after you have served tiie plaintiff. If you fail 
to file an Answer, judgment by default may be entered against you for the relief demanded in the 
laint 



ffeoL 5£:aJM^ 



Clerk of the Court 



T^ 



Name of Plaintiff s Attorney 


ii-M: 




Addiess ^ -» -^ -j / 


/'}JfK^-f)ij\ , - 







By -^ 



Deputy Clerk — 



•'^'•. 



Date 






Telephone, /( 









f""\ ^FJE^^Lj9L^J5^^^^ ^95MJ5^^^P en espanol en el tribw^al superior del 



( J DiSTRITODECOLUMBLV,500INDLysrA A\^IsraE;N.W.,SALA JM 170 



YOU MAY OBTAIN A COPY OF THIS FORM IN SPANISH AT THE SUPERIOR COURT OF "DX:., 500 INDL^A 
AVENUE, N.W., ROOM JM 170 ' ^xai^a 



Form CV<6H5<WiIar, M 



NOTE: SEE IMPORTANT imfORMATION ON BACK OF THIS FORM. 
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MARGARET HpLMES 
3809 Aynor Drive 
Mitehellvine, MD 2072 1 , 

Plaintifif 



PEPCO HOLDINGS, INC. 
701 9th Street, NW 
Washington, DC 20068 

Serve On: 
Jill Flack, Esq. 
Legal Department 
701 9th Street, NW 
Washington, DC 20068, 

Defendant 



********♦**:#: ^ :j,^ ^ ^^ ^ ^ ^ ^ 



* 

* 
* 

* 

* * ♦ * 



IN THE 



I LEGAL SERVICE 



SUPERIOR COURT 

FOR 

THE DISTRICT OF COLUMBIA 



RECEWED 1 

Civil Ckrk's Office 
AUG 4 2005 



CasWfe? 



Supei ipr Court of the 
Districi of Columbia 






suqs 



as 



> ; 


i ^ 


PaulVBeinai 




Altomey^t-lav 


. 


J Defense Wighway ] 


4. 


Sute209 




rapofis. WD 21401 




p'^'^^mx) 





COMPI^ONT AM>BK MANDFOR .njRVTWTAT 

Plaintifr, Margaret Holmes, by and through her attorney, Paul V. Bennett, 
Defendant, PEPCO, and as grounds spates as foUows: 

JCiRia^ICnON and VF.NTTF 

1 . This court has jurisdiction pursuant to Title Vfl of the Civil Rights Act of 1964 : 
amended. 

Venue properly Hes in this jurisdiction because all of the ; 
herein took place in flie District of Columbia. 

fARTIES 
11.atPlair«ifi;Ma^aretHolmes, is a resident ofPrinceX5eorge's County, Maryland. 
That Defendant, Pepco Holdings, inc. is an ene^ holding company 



2. 



actions complained of 



Paul y. Bennett 
iAttomey-AHaw 
3 Defense Highway 

Suite 209 
mapolis, MO 21401 



7. 
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regulated utility opeimions and sale of competiti^^ 

residential and commercial customers in the Mid-Aflantic area, whose eoiporate 

headquarters are located in Washington, DC. 

That at all times relevant herein. Defendant Pepco Holdings, Mc. employed 15 or more 

employees and has been an employer within demeaning ofTitle Vn: 
ADMINIST RA1TVE PREREOmsiTF.5; 

That within 300 days of the acts set forth herein, Plamtiff filed charges of 

discrirnination and retaliation with the District of Columbia Office of Human Rights 

("DCOHR") and jointly with the U.S. Equal Employment Opportunity Commission 

C'EEOC"). 

That the EEOC has issued a Notice of Ri^t to Sue to Plaintiff. 

STATEMENT OFFACTTSifYliVfl^OlV TO All f^r.rij^j^<^ 
That Plaintiff was hired by Defendant in 1989. 
That Ernest Boiiischeid became Plaintiff s supervisor in 1998. 

That on October 17. 2002, Plaintiff informed her supervisor ^t sh, was preg^^^ 

afterwhichhertimeaxvayfix,mherdeskwasscrutimzedinan^erth^^ 

done to other (niale, female/nonpregnant) employees. 

TMt Plaintiff ^ked that her seating location be changed due to the fact that the 

smellsemanatingfromtheldtehennearherdeskwerecausingherto 

nauseated. wMch wotdd result in Plaintiff spending time in the re^oom. 
PMotiffssupentetoldherth^^eshouldputacloti^ 

Wtheredher,aMthatMewa.ill,sheshould'-gotoM^^^ WhenPlaintiff 
x^sponded that she felt ill all day, he told her to "stay in Medical all day." 



U. 



12. 



Paul V. Bennett 

Altoiiie)sAH.aw 
3 DefehsiB Highway 

Suite 2iSg 
napofe.MD 21401 
41" 074.6000 
! 



14. 



15. 



16. 
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That Qn October 31, 2002, Plamtiff again approached her supervisor to request a 
change in seating, since one had not been made. Plaintiff was told by her supervisor 
that she could speak to Ms. Jewell (a secretory who was responsible for seating on 
Plaintifrs floor) about changing her seaL 

ThatonNovember 1,2002, thePlaintifffeltillandwentto&eladies'r^^^ Onher 

way back to her desk. Plaintiff spoke to Ms. Jewell, who proceeded to show Plaintiff 

sevCTal available cubicles. 

That on November 1, 2002 when Plaintiff returned to her desk with Ms. Jewell, 

Plaintiff found her chair had been thrown to^e side of her desk, and a note on her 

computer monitor from her supervisor that read, "Please see me." 

That when Plaintiff then spoke to her supervisor, he became very angry and yelled at 

the Plaintiff that "thephone has been ringing off the hook." Plaintiff contends that this 

assertion was untrue because the phone logs irxdicate thatthere were no incoming calls 

at all duriiig the time that Plaintiff was away from her desk. 

mat PlaintifiPs supervisor immediately called Labor Relations and demanded that 

Plaintiffb. disciplined. Plaintiff was summoned^ 

and was issued a written reprimand for pending ^^^^ 

That a mediation was set up on November 13, 2002. Plaintiff's husband asked to be 

^Josvedtoatt.ndbecauseiewasponcemedaboutthe^ct^ 

iMghthave orhis wife and her pregnancy, but he was refosed. 
llhatatthe^ediation.Plaintiff'ssupe^so.adm^ 

tMliehadmadethe comment about theclothespinto^eP,^^ 
not resnitinresolution Of several issues, butPlaintiffwasr^^^^^ 



18. 



19. 



Pali V.Bennett 

O^snse Highway 
$ufte209 

apolts.MD 21401 
410-074-6000 



2L 
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l>e ehaiiged/ TTiis M^ never do^^^ 

That in early December 2002, Plaintiff suffemi a mi^^ 
daysofll 

That in Januaxy 2003, Plaintiffs supervisor requested ameeting with Plaintiff and 
represer^tives from Human Resources. At that meeting. Plaintiff was infonned that 
her lunch hour was changed, that she was to i^onn her supervisor in advance if she 
would be away from her desk formore to 15 ^utes, and that she was to schedule 
all vacatioii in advanee. 

That MaiBtffffflKl a discrimmalion ctage vrfthDCOHR and EEOC m March 2003. 
Tta. fa July/Augm, 2003. PlafafflTs supervisor ftUed u, irfo™ her of a job yacanc,. 
conte,^ „ 4e «,naal eustom and practtce »f ae company, and «hich Plaintiff 
contends was done in order ,o ensure fta, an«toen.pIoyee would be given fte 



position. 






n«inSep.embe:.Oc.ober2003.Plain«ffappliedforajobchan8e„id,*eDefendan. | 

andwasdeniedtt.eposiaonevend.oughshe»e.orexceededall,„aliflcadons. 
nrfeBdan,conK„dsd«Wai„fflr«,«,,^^^^^,^^^^^^^^ 

temeortpn of ads &« .o 4e Plaintiff «hen she asked for it 
Ii«t.Janna^2004. clerical en-pK^faa^Shan^holderServicesO^ 

«esof«„forn.eren.p.^..„,^,,^,^,^^„^^^^__^^^^^^^__^^^^ 

she Avas required to perfonn. 

*«PW«didno.rec,ivea„annna.^o.o>a„ceeval««fo,^,,00^^^ 
P»oiPIaintirsn,os.recen.eva.„ationaa.edApri,30,20«4>vasunsatisfae.o,, 



PaiiV.Benn^ 

Attdmey-Atlaw 
3 Defense Highway 

Sufte209 
inapofe/MD 21401 
4*'* -^74-6000 
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which she eoritends was done in order to facilitate a decision to teiminate her, 
27: That PlaintifiFwas terminated from her job on March^ 4^ 

COUNT! 

SEX DISCRIMINATION (PREGNANCY) 

Title Vn of the Civa Rights Act of 1964 

Plaintiff hereby realleges paragraphs 1 through 27 of this Complaint as though fully set 
forth herein. 

That Plaintiff suffered a disparate tteatment employment action by being disciplined 
for actions that were tblerated from other (male, female/non-pregnant) employees. 
That die aforementioned acts constitute udawfid employment action pursuant to Title 
vn of the Givil Rights Act of 1964. 

That the effect of the practices complained of above was to tarnish PlaintifFs 
employment record and otherwise adversely affect her employment status because of 
her condition (pregnancy). 

That the unlawfiil employment practices complained of above were intentional, 
-mat the discriminatory actions of Defendant Pepco Holdings, Inc., as set forth above, 

has caused and will contmue to came Plaintiff to suffer lo^ 

capacity, severe emotional distiiess, humiliation, and mental anguish. 

That the intentional discriminatoiy actiom of Defendant Pepco Holdings, Inc. against 

Plaialtiff,asaUegedabove,weredonewithmaliceand/orv^^ 
PlaintifTs rights. 

IT^at Defendai^t is vicariously liable for the conduct of Defendant's ma^^^^ 
supervisors carried out in the course and scope of tiieir employment. 



28. 



29. 



30. 



31. 



32. 
33. 



34. 



35. 



^uiV.eatnett 

ittoiney-AUaw 
Defense Highway 

apofe.MD21i401 
4W"'4-6000 
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COUNT n 

RETALIATION 

Title VH of the Civil Rights Act of 1964 

42USC§704(a) 



36. PlaintiffherebyreaUeges paragraphs 1 through 35 ofthis Complaint as though fully 
forlh herein. 

37. That Plaintiff filed sex discrimination charges against the Defendant in March 2003 
with the EEOC and DCOHR. 



38. 
39. 

40. 

41. 

42. 
43. 



set 



:was 



tune 



44. 
45:. 



That Plaintifif was not informed of a vacancy within the company in July/August 2003: 
That Plaintiff was denied a position in September/October 2003 even &dugh she 
qualified to perfpim the duties of the position. 

That in January 2004, Mamtiff was ^ven added reqjonsibilities without bekg 
compensated for them. 

That Plaintiff did not receive an annual performance evaluation for the 2002/2003 
period. 

Tha;t Plaintiff was fired oh March 4, 2005. 

Tha, Platotiff contend, that teaferemcntioned actions wo« taken against Plaintiff in 

reuliation for her partcipation in the p^tected activity of filing discrinrfnation charges 

in March 2003, 

thatthe nnlavAl amptoy„.eB, practices described above wete intentional. 

Tta a. in.entionai*ori.iiina.o,y anions of Defendant Pepoo Holdings, fac. against 

Plainti* as alleged above. «. done wi* nuUice and/ot «th .eckless indiffetence to 

Plamtiffs rights. 



PariV/Bennetl 

VttOfneyrAl^Lavr 
Defense Highway 

Surte2CI9 
0pofe,M) 21401 

410-074^6000 

- ■) ^ 
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46. That Defendant is vicariously liable for the conduct of Defendant's managers and 
supervisors carried out in the course and scope of their employment. 

WHEREFORE, Plaintiff Margaret Holmes demands judgment against Pepco 
Holdings, Inc. in the amount of Two Hundred Fifty Thousand Dollars ($250,000.00) in 
compensatory damages. One Million Dollars ($1,000,000.00) in punitive damages, a$ well 
for prejudgment mterest at the legal rate, reasonable attorney's fees, costs of this action and 
such other legal or equitable relief that this Court may deem just and proper. 




Law Office of PauTJ/: Bennett 
1 33 Defense Hj^Kway, Suite 209 
Annapolis, MD 2 1 401 
(410)974-6000 

Attorney for Plaintiff 
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iSV, Bennett 

5fense Highway 
)Uite209 
0KW2UQ1 
)-974.6000 



MARGARET HOLMES, 
Plaintiff 

V. 

PEPCO HOLDINGS, INC. 

Defendant 

* * * * * ^c * * * * * :4e * + 4: 



* 
* 
* 

* 
* 

* 



IN THE 

SUPERIOR COURT 
FOR 

THE DISTRICT OF COLUMBU 
Case No, 



** + * + **3t:*:(c*4::^^^^ 



********* i(c**^ 



* * * * 



JMYDEMAND 



Plaintiff demands a trial by jury on all issues stated herein, 



Respeetftdly subfliitted 




Law Office of Paul V. Bendett 
1 33 Defense Highway„S^e 209 
Anuapolis, Maryland 21401 
(410)974^6000 



Attorney for Plaintiff 



. DISMISSAL AND NoTlGE OF Rights 



To: MAfoarfti KQltned 
350dAynorOrlye 
Mitchellvflitt, MO 2072f 






FfQm: WaabingtonFrddGftiGe 
1801 L Street, N,W. 
Suite too 
Washlnototi, DG 20S07 



EEOCChar5»No. 
1005003-00075 



EiOO Reprewrrtath^ 

Divfd Gonzalez, 

State & Local Coordinator 



THEEEOC 15 CLOSING ITS FILE ON TH« CHAROE FOR THE FOLLGWIMS REASON- 



Totophone No. 
(202)419-0714 



□ 
□ 

a 

n 



Th,R«,poncteot«mploy«te«ft«ath««,<^Ir«dnumbor<tf,„Vl6y^ 

Havmg been ghwi 30 days In wtilcti lb rescond voo teood fr> «.mku^-. wuu 

White riM««,at,IeBffart.w8iBn«detotocat,ypaw««^^ i^cnaoe. 



IZl 
□ 



« to wiy other teu«, IhatnHBht bo conshied as havKn Xd^ftteSL ^ ««»«atute». No findinj, b nade 

Thft 6E0C Ms BOoptedBieflndlnos erf the rtate or local fair ^M^ 

•NOTICE OF SUIT RIGHTS - 



Hndoauft(3) 



cc: Jl« Fleck 
PEPCO 

1000 Fenney^vertle Avenue, N W 
Washington. Dp 20068 




Dana Hotter, 
ActJna Director 



WAY 5 2005 



(Dtd^M^lQci} 
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EXHIBIT No. 2 
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IN THE SUPERIOR COURT OF THE DISTRICT OF COLUMBIA 

Civil Djvhiloii 



MARGARET HOLMES ) 

) 
Plaintiff, ^ 

) Civil Action No, 05-006214 

PEPCO HOLDINGS, INC. ) Judge Melvin R. Wright 



Defendatit. 



) 

) Next Event: 

) 

) MtiEa Conference on Nov. 4, 2005 



DECLARATI ON OF JHJ. T>. m Aru 

I Jill D. Flack, do hereby declare and affirm under the penalties of perjury the 
following: 

L I am over the age of eighteen and otherwise competent to testify as to all 
matters contained herein. 

2. At all relevant times I have been an Associate General Counsel for Pepco 
Holdings, Inc. ("PHF'). 

3. On or about August 22, 2005, 1 received via certified mail delivery the 
summons and complaint in this case, a true and correct copy of which is attached to 
PHFs Memorandimi of Points and Authorities in support of its Motion to Dismiss at 
Exhibit 1, 

4. At no time have I ever been an officer, a managing or general agent or any 
other agent authorized by appointment or by law to receive service of process on behalf 
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of Pepco. I do not have authority to accept service of process on behalf of PHI. 
I declare and affirm that the foregoitig is true and correct 



Date /CjMD.nack' 
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_20 



^5~v 







'I^R 






■ ffi^^l^ ^ 



^^■-?v^.r?^m-.;^'jlfe^ O L L A RS 



Co B2i£t 






^^^ijllERNiT BANK 






^WpfipA 



■-■' ■ '' '-'^^i^M^^^jM^-^i^-^' ^^^:^:^^0^p0'--'' ^;'^|^j3^r£^ -."^ '•"•'-^^S^' 




